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JURISDICTIONAL STATEMENT 


This appeal is taken pursuant to Sec. 8, Act of April 


1, 1942 C 207, 56 Stat. 190, 196 and Sec. 11-773 D.C. Code 


(1961 ed.). 

| 

| 
Appellant Iranian nationals were arrested without a 


STATEMENT OF THE CASE 


warrant inside the Iranian Embassy about 12:30 F. M. on 
January 22, 1963 while the Embassy was open to the public 
and charged with "unlawful entry" under Title 22 Sec. 
3102 D. C. Code. 

Sometime after entering the Embassy, the police re- 
ceived a letter from a purported Minister requesting the 
police to enter the Embassy and arrest unidentified Iran- 
ian students. (Ex. 1). The letter stated the students en- 
tered lawfully on January 21. It did not allege that the 
students were "without lawful authority to remain in the 
Embassy". (Ex. 1). Fourteen Informations charging Nynlaw- 
ful entry" and alleging that the students were nyithout 
lawful authority to remain therein" were all filed at 
4:21 P. M. on January 22, 1963. ! 

When counsel tried to interview the prisoners in jail, 
he was refused admission. Counsel had 15 minutes with 1+ 
Iranian students, one of whom did not speak or understand 
English, in the cell block behind the Sourtroom to ascer- 
tain what nappened before the arraignment conmenced. Bonds 
of $500 each or $7,000.00 total was set, which che students 
were unable to raise. ‘The trial before Judge Richardson 


followed immediately. 
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The police| testified that the students were peaceful 
and there was no disorder. Nevertheless a number of the 
students were severely manhandled by the police. (Ex. 4+). 
The sole witness for the Embassy testified that the Embassy 
was open to the public when the arrests occurred and that 
the Embassy was regarded as Iranian territory. The 
Government did not claim the Minister's letter was a 
waiver of immunity until summation. All appellants 
found guilty of the crime of "unlawful entry". 

Affidavits were filed on a Motion for New Trial show- 
ing that the Ambassador personally told the students that 
the Embassy was their home and they could stay there five 
years. (Ex. 4, 5). Affidavits were also filed by Messrs. 
Dehghan and Mohammadi stating they had no part in present- 
ing a petition to the Ambassador but were innocent bystand- 
ers at the Embassy having their passports extended. (Ex. 2, 
3). A new trial was denied and the District of Columbia 
Court of Appeals affirmed the convictions of all 14 appel- 
lants. 

STATUTES INVCLVED 


The only statute involved herein is Title 22, Sec. 


3102, D. C. Code (1961 ed.) which reads as follows: 


"UNLAWFUL ENTRY ON PROPERTY - Any person who, without 
lawful authority, shall enter, or attempt to enter, any 
public or private dwelling, building or other property, 
or part of such dwelling, building or other property, 
against the will of the lawful occupant or of the person 
lawfully in charge thereof, or being therein or thereon, 
without lawful authority to remain therein or thereon 
shall refuse to quit the same on the demand of the law- 
ful occupant, cr of tne person lawfully in charge thereof, 
snall be deemed guilty of a misdemeanor and on conviction 
thereof shall be punished by a fine not exceeding $100.00 
or imprisonment in the jail for not more than six months, 
or both, in the discretion of the court." 


ays 
STATEMENT OF POINTS 
1) The trial court committed manifest error when it 
refused to grant a new trial for the reason that: 

a) The 14 defendants were convicted without a 
scintilla of evidence in the record that they had ever 
committed any crime. 

») Criminal statutes should be strictly jconstrued 
and all reasonable doubts resolved in appellants‘ favor. 

c) There was newly discovered evidence that two of 


the defendants, Dr. Dehghan and Mr. Mohamadi were innocent 


bystanders who were at the Embassy merely to nave their 


passports extended and not to present a petition to the 


Ambassador. 

a) There was newly discovered evicence thet the 
Ambassador personally authorized the Iranian appéliants 
to remain in the Smbassy. ! 

2) The procedures followed at the trial violated the 
substantial rights of the appellants in that: 

a) The 14 defendants were all arraigned, tried, 
convicted and sentenced by the trial court withib less 
than two hours late on the afternoon of January ba, 1963; 
a@efense counsel was refused permission to interview appel- 
lants in jail and the only time defense counsel had to 
confer with appellants was approximately 15 minutes in 
the cell block »ehind the Courtroom; the court proceeded 
immediately after the arraignment with the ent itself 
without advising the defendants that they hed a right to 


a jury trial and without giving counsel any opportunity 


to request a jury trial. 
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b) After arraignment, the trial Court set bail 
at $500 each or a total of $7,000.00, altho the maximum 
fine was only $100 each. Such bail was excessive and 
unreasonable. 

c) Mr. Parviz Shahdad, the Government's only 
witness from the Iranian Embassy, committed perjury when 
he testified he was the Third Secretary of the Embassy of 
Iran. 

a) The alien defendants were so man-handled by 
the D. C. Police that they were in no condition to under- 
stand what was happening in Court or to discuss their case 
with counsel freely and without fear. 

SUMMARY OF ARGUMENT 

The trial. Court committed error when it refused to 
grant a new trial because there was no evidence whatsoever 
before it of the commission of any crime by any of the 
defendants; and because Parviz Shahdad, a Government 
witness, gave perjured testimony; and because newly dis- 
covered evidence snowed that two of the defendants were at 
the Embassy to have their passports extended and that the 
Ambassador authorized the appellants to remain in the Embassy. 

The procedures fcllowed at the trial violated the sub- 
stantial rights of the appellants because the appeliants 
all of whom the police testified were peaceful and orderly, 
were so brutally manhandled by the police that one of them 
was taken to D. C. General Hospital by the police for treat- 


ment just prior to the trial; because appellants were in 


no condition to know what was happening at the trial or to 


26 


effectively confer with counsel; because the bail demanded 


by the Court was excessive and unreasonable, being five 
times the maximum fine imposed; because the appellants 
were not advised by the Court of their right to a. jury 
trial; because counsel for appellants was refused access 
to appellants until about 15 minutes before the trial 
started when he was first permitted to confer with the 
appellants in the cell block behind the Courtroom; be- 
cause the Informations were filed at 4:21 p.m. and the 
arraignments started at about 4:30 p.m. and the appellants, 
all of whom are nationals of Iran and one of ones spoke and 
understood only Persian, were all arraigned, tried, con- 
vieted and sentenced within less than two hours on the 

same day; because the sole and only case cited oy the 


Government at the trial as its authority was SEC |v. 


Drexel 348 U.S. 345 which concerned the sise of a fee 
under the Public Utility Holding Company Act and | had 
nothing whatsoever to do with the subject matter of the 
trial. | 
RGUMENT 

I. The trial Court should have granted a_new ne tse de- 
cause there was absolutely no evidence before it at the 
trial that any crime had ever been committed. 

Appellants were convicted of unlawfui entry, 2 

criminal offense, under Title 22, Sec. 3102 D. q. Code , 
without a scintilla of evidence in the record to support 


such a criminal conviction. Each Information charged that 


the Iranian appellants had no lawful authority to remain in 
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the Iranian Embassy but no proof of any kind on this 
essential and crucial point was offered at any time by 
the Government. These were Iranian nationals peacefully 
within their own Iranian Embassy when it was open to the 
public in the middle of an ordinary weekday. The letter 
of the Minister dated January 22, 1963, (Ex. 1) on which 
the Government placed great reliance, did not allege that 
the Iranian nationals were unlawfully in their own Embassy. 

In fact the Minister's letter even stated that they 
"entered lawfully". The trial judge committed reversible 
error when he inferred, as the Government admitted in its 
brief, that the appellants were unlawfully in their own 
Embassy, without any evidence in the record whatsoever to 
support such an inference. 

Appellants emphasize that this is a criminal case 
and a criminal conviction can only be upon credible evi- 
dence contained in the record and not on judicial infer- 
ences de hors the record and unsupported by any proof 
whatsoever, and that appellants are entitled to the benefit 
of any doubt thereon. 

In Thompson v. City of Louisville (1960) 362 U.S. 199, 
the U. S. Supreme Court stated that the question turned not 
on the sufficiency of the evidence but on whether the con- 


viction rested on any evidence at all. 


In Garner v. Louisiana, (1961) 368 U.S. 157, the U.S. 


Supreme Court held that, like the instant case, all alleged 
offenses occurred on the same day, all at the same place, 


all defendants were charged with the same offense, were 


pao 
represented by the same counsel, were tried and convicted 


by the same judge and given identical sentences, and because 


there was no evidence of the commission of any crime, there 
was a denial of due process of law and all convictions were 
reversed. 

In Moore v. U. S. 136 At (2) 868 (1957) the Court held 
that the Government must prove each essential elément of the 


offense charged. Here the Government faiied to prove either 


of the two essential elements of the crime, namely that the 


| 
appellants were in their own Embassy unlawfully and that 


the Ambassador himself asked them to leave. 
II. The procedures followed _at the trial violated the sub- 
stantial rights of the appellants, 

The appellants were arrested about 12:30 pet. Their 
counsel did not learn of the arrests until 1:30 p.m. He 
spent the rest of the afternoon trying to contact his 
clients who were held in various celi blocks at various 
police precincts except one student, Youssef Pavasesle. 
who was so brutally manhandled by the D. C. Metropolitan 
Police that he was taken to D. C. General Hospital oy the 
police. (Ex. +). | 

When ccunsel attempted to interview his clients in the 
cell block in the basement of the Court of General Sessions, 
where appellants were held after being "mugged" by the 
police, coursel was kept waiting outside for a half-hour 
before finally being refused any accesswhatsoever to his 
clients. Counsel hac a right to confer with his| clients 


| 
in jail. | 
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In re Oliver 333 U. S. 2573; 273 

The only time counsel had for interview with the four- 
teen (14) appellants before trial was for approximately 
fifteen (15) minutes in the cell block directly behind the 
Courtroom in which the trial took place. There were four- 
teen (14) alien appellants to iriterview, one of whom under- 
stood only Persian, all in a period of approximately fifteen 
(15) minutes. Several of the appellants nad been severely 
and brutally manhandled by the police with bloody noses, 
bloody mouths, torn shirts, torn suit coats, torn rain- 
coats and bruises and contusions. All were in a highly 
nervous and distraught condition. The manhandling which 
several of the alien appellants received from tne police 
had so shocked and frightened all of them that they were 
in no cendition to confer with counsel or to discuss their 
case freely, effectively and withcut fear. Those who were 
not in a state of shock were confident they had committed 
no "crime" and would be acquitted. All lacked funds to 
put up baii and all were fearful of further manhandling by 
the D. Cc. Metropolitan Police. After the arraignment, the 
Court set bond at $500 each or a total of $7,000. This was 
an excessive and unreasonable requirement and a violaticn 
of the Eighth Amendment since the maximum fine under the 
Statute was only $100 eacn. Counsel objected to the amount 


of the bond as: excessive and unreasonable and when the 


appellants indicated they could not make such bond, the 


Court immediately commenced the trial. 
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It was not until after the trial was over that defense 


counsel learned for the first time that the Ambassador had 
expressly given his permission to appellants to remain in 
the Embassy, and that Dr. Dehghan and Mr. Mohammadi were 
not students who were awaiting a reply from the Ambassador 
to the petiticn which had been presented but were at the 
Embassy by appointment to have their Iranian passports 
extended. | 

The trial court clearly abused its discretion when it 
denied a new trial notwithstanding this newly discovered 
evidence that the Ambassador had given his permission te 
appellants to remain in the Embassy and that Dr. Dehghan 
and Mr. Mohammadi were mere by-standers who were swept up 
in the police drag-net. 

Hamilton v. U. 5. 140 F(2) 679 78 U.S. App. D.C. 316 

Counsel for appellants independently ascertained from 
the U. S. State Department that Mr. Shahdad is not the 
Third Secretary of the Iranian Embassy; that he is not 
listed on the Blue Diplomatic List; and that he is only 
a clerk-typist in the economics section of the Embassy 
with minimal status. Dr. Dehghan's affidavit (Bx. 2) to 
the Motion for a new trial, shows that Mr. Shahdad xnew 
Dr. Dehghan and knew that Dr. Dehghan was at the Iranian 
Embassy on January 22, 1963 by appointment for the exten- 
sion of his Iranian passport; that Mr. Shahdad had talked 
with Dr. Dehghan about the extension of Dr. Dehghan's 


passport and about the purchase of a radio by Dri. Dehghan; 
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and that Mr. Shahdad knew that Dr. Dehghan was not cne 
of the students whom the Minister requested to leave the 
Embassy. 


It was a clear abuse of discretion and manifest error 


for the trial Court to deny the Motion for New Trial 


after affidavits were received by the Court without objec- 
tion by the Government showing that Mr. Shadad committed 
perjury, and to deny to Dr. Dehghan and Mr. Mohammadi, who 
were personally present in Court for the argument on the 
Motion for a New Trial, any opportunity to testify that Mr. 
Shahdad gave perjured testimony on material facts. 

The procedures followed at the trial clearly violated 
the substantial rights of the appellants. The trial of 
appellants was a mockery and a travesty rather than a fair 
trial. Appellants did not ask the case to be tried by th 
Court. The Court went ahead with the trial immediately 
after the arraignment when the appellants were unable to 
post bond, without giving counsei any opportunity whatso- 
ever to request a jury trial. 

The acquiescence of appellants in proceeding to trial 
must pe viewed in the context of the requirement of exces- 
sive bail, of the manhandling and threats of further vio- 
lence from the police, of appellants being fer the most 
part undergraduate students ranging from college freshmen 
to college seniors convinced that they had committed no 
"crime", and of being young Iranian nationals unaccustomed 
to Court proceedings and unfamiliar with American legal pro- 


cesses. 
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As an example of the callous disregard of dooatianea 
rights by the trial Judge, after the 14 appellants were 
brought into Court, tne Court then sent them all back to 
the cell block behind the Courtroom and began proceeding 
with the arraignments without the appellants being person- 
ally present. It was only after vigorous objection dv 
counsel against such a proceeding continuing in|the absence 
of the appellants that the appellants were returned to the 
Courtroom. The appellants had a right to be present in the 
Courtroom at all stages of the arraignment and trail. In 
answer to counsel's objection, the trial Judge stated that 
it was "more efficient" if the appellants were not present, 
This fits in with the pattern of arrests by a lettre de 
cachet, of police brutality, threats and intimidation, of 
refusing counsel the right to interview appellants in jail, 
of substituting presumptions of guilt in place of evidence, 


all characteristic of police state proceedings and all con- 
trary to the most elementary principles of American justice. 
All attempts by counsel prior to the trial to see any- 
thing in writing showing on what legal basis the appellants 
were held were for naught. Counsel asked at poxice nead- 
quarters and after persistent inquiry, could only learn that 
the appellants "were charged". Whe counsel conferred with 
the United States Attorney about an hour vefore the trial 
began, the United StatesAttorney was non-comnittal and re- 
vealed nothing. The Informations are all time stamped 


4:21 p.m. on January 22, 1963 showing that they were filed 


just a few minutes before the arraignments began, and the 


trial then commenced immediately after the arraignments. 
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The trial: Court manifestly abused its discretion when, 
under all the facts of the case, it refused to grant a new 
trial for all of the appellants or at least to appellants 
Dehghan and Mohammadi who were innocent bystanders getting 
their passports renewed. 

The ruling of the trial judge that: 

"The matters as set forth in their affidavits 

are not grounds for a new trial in that those 

matters were known or should have been known to 

counsel for these defendants before or at the time 

of the trial and could have been presented at the 

trial of these cases--" 
shows how little thetrial Judge cared forappellants' rights 
and how prejudiced ané biased he was against appellants. The 
14 appellants were arrested at about 12:30 p.m., were ar- 
raigned about 4:30 p.m. and the trial began at about 4:50 
pem. all on the same day. When counsel tried to interview 
his clients in jail he was kept waiting over a half hour 
and then was refused access to his clients. His only chance 
to interview them was for fifteen minutes for 14 appellants 
in the cell block behind the Courtroom. 

Obviously in such a short time with 14 Iranian nationals, 
one of whom spoke only Persian and several of whom had been 
badly manhandled by the police, it was impossible to ascer- 
tain sufficient facts for an adequate defense. Neither was 
there any time to make the motions which the Government says 


should have >een mace before triai. At the trial, when 


counsel, on cross-examination of appellee's two witnesses, 


attempted to bring out the facts of police brutality, of 


manhandling and roughing up appellants by the police, of 
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threats to "knock-out" the appellants, and to show that 
the appellants were in a state of shock and in no condi-- 
tion to comprehend what was happening in the Courtroom or 
to confer effectively with counsel, the trial judge ruled 
such questions irrelevant and refused to allow the witnesses 
to answer. Clearly there was error in the refusal of the 
trial Judge to grant a new trial for all of the appellants, 
or at least for Dehghan and Mohammadi who were at the Embassy, 


by appointment, to have their passports renewed. | 
| 
CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 


ments should have been set aside and a new trial granted. 


Respectfully submitted, 


fn) 
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The trial Court manifestly abused its discretion when, 
under all the facts of the case, it refused to grant a new 
trial for all of the appellants or at least to appellants 
Dehghan and Mohammadi who were innocent bystanders getting 
their passports renewed. 

The ruling of the trial judge that: 

"The matters as set forth in their affidavits 

are not grounds for a new trial in that those 

matters were known or should have been known to 

counsel for these defendants before or at the time 

of the trial and could have been presented at the 

trial of these cases--" 
shows how little thetrial Judge cared forappellants!' rights 
and how prejudiced anc biased he was against appellants. The 
14 appellants were arrested at about 12:30 pem., were ar- 
raigned about 4:30 p.m. and the trial began at about 4:50 
pem. all on the same day. When counsel tried to interview 
his clients in jail he was kept waiting over a half hour 
and then was refused access to his clients. His only chance 
to interview them was for fifteen minutes for 14 appellants 
in the cell block behind the Courtroom. 

Obviously in such a short time with 14 Iranian nationals, 
one of whom spoke only Persian and several of whom had been 
badly manhandled by the police, it was impossible to ascer- 
tain sufficient facts for an adequate defense. Neither was 
there any time to make the motions which the Government says 


should have Seen mace before trial. At the trial, when 


counsel, on cross-examination of appellee's two witnesses, 


attempted to bring out the facts of police brutality, of 


manhandling and roughing up appellants by the police, of 
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threats to "knock-out" the appellants, and to show that 
the appellants were in a state of shock and in no condi-- 
tion to comprehend what was happening in the Courtroom or 
to confer effectively with counsel, the trial judge ruled 
such questions irrelevant and refused. to allow the witnesses 
to answer. Clearly there was error in the refusal of the 
trial Judge to grant a new trial for all of the appellants, 
or at least for Dehghan and Mohammadi who were at the Embassy, 
by appointment, to have their passports renewed. | 

CONCLUSION | 

WHEREFORE, it is respectfully submitted that the judg- 

ments should have been set aside and a new trial granted, 


Respectfully submitted, 
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EXHIBIT 1 


EMBASSY OF IRAN 


January 22, 1963 


Captain Frances H. Dunn 
Metropolitan Police Department 
Washington, D. C. 


Dear Captain Dunn: 


I hereby request you to enter the Iranian 
Embassy and to eject from the premises and 
arrest a number of students who lawfully en- 
tered the Embassy on January 21 and who have 
refused to quit the premises upon the lawful 
demand of the person lawfully in charge thereof. 


I undertake that a member of the staff of 
the Iranian Embassy, to be designated by the 
Ambassador, will appear in Court as a witness 
to prefer charges against these students if 
that should become necessary. 


Sincerely yours, 
s/ Mohammed Behnan 


Mohammad Behnan 
Minister 


ees | 
EXHIBIT 2. | 
| 
DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
Criminal Division | 

UNITED STATES OF AMERICA U. S. 649-63 
Plaintiff thru 

~v- U. S. 662-63 


FEREIDON GOOLEH et al 
Defendants 


| 
AFFADIVIT | 
| 


District of Columbia ) ss 

I, Dr. Iraj Dehghan, with a Ph. D. from Teheran 
University, Iran, am the author of eleven (11) Hooks 
in the Persian language. From 1956 to 1958, I was on 
the faculty of Princeton University, Princeton, New 
Jersey. My biography is published in the Directory 
of American Scholars, 1956-57 edition. 

I was not one of the group of students who attempted 
to present a letter to the Iranian Minister on pee 22, 
1963. : 

On January 21, 1963, I discussed with the Ambassador 
himself the political and economic situation in Iran and 
the up-coming referendum. I also spoke to him about my 
passport and he told me there would be no problem about 
its renewal. | 

I left the Smbassy about 9:30 p.m. on Monday, January 
21, 1963 and went to the Black Gun Restaurant on 13th Street 
where I had been invited to be a guest speaker on Steve 
Allison's Show on WWDC. When the show was over at about 


11:30 p.m. I went home. 
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The next day, Tuesday, January 22, 1963, I came to 


the Embassy about 11:30 a.m. I saw several Tranian 
students in the lobby and talked with my friend, Mr. 
Parviz Shahdad, about the renewal of my passport. He 
directed me to one of the rooms. I was kept waiting in 
this room at the Chancery while a lady employee started 
processing my passpert. After about fifteen (15) minutes, 
this lady told me to wait out in the lobby. While I was 
in the lobby I talked with my friend, Mr. Parviz Shahdad, 
about a redio in Mr. Shahdad's car and in Mr. Shahdad's 
presence <= phened a radio shop which Mr. Shahdad recom- 
mended. While T was there talking to Mr. Shahdad, I saw 
the Minister and the police give an ultimatum to a group 
of students in the lobby. I am not a student and assumed 
this did not apply to me. When I saw the police manhandle 
some of the students in a brutal manner, I became greatly 
concerned about their safety and started to phone my 
friend, Mr. Justice Douglas of the United States Supreme 
Court. I got the Supreme Court operator and asked for Mr. 
Justice Douglas. Before I could talk to Mr. Justice 
Douglas on the, phone, Captain Dunn of the [D. C. Metropoli- 
tan Police who testified in Court on January 22, 1963, 
clapped his hand tightly over my mouth and prevented me 
not only from explaining that I was a professor on 
passport business at the Chancery but even from breathing. 
Captain Dunn kept his hand tightly over my cheeks and 


mouth while two other policemen lifted me bodily and I 
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was carried out of the chancery and thrown into the 
Police van and the doors locked. Captain Dunn's grip 
was so tight it damaged some dental work in my mouth so 
that it bled while I was in the Police van. | 

I have never been arrested in my life before and 
have never had a criminal record before this ghastly 
experience occurred. I am greatly concerned that this 
recora of convictior as well as the unfavorable attendant 
publicity, share anc humiliation will perranent1y damage 
my reputation cs a professor, po3t end author end lessen 
my cpporturity to earn a Livils and ¢ereatiy handicap me. 


| 
Iwas in suth - state of shoci. snd cverything happened so 


ropiciy thas I did not fully i¢cslize what was happening 


__S/ Dr. Iraj Denghan | 
Dr. Iraj Dehghan 


Sworn to before me a Notary Public in and for the 


District of Columbia this 28th day of January, 1963. 
| 


“~~ Notary Public | 
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EXHIBIT 3. 
DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
Criminal Division 


UNITED STATES OF AMERICA 
Plaintiff 


U. S. 649-63 
thru 
U. S. 662-63 


-v- 
FEREIDON GOOLEE et al 
Defendants 
AFFIDAVIT 
District of Colvmbia ) ss: 

I, Ahmad Malek Mohamadi, a sophomore student in 
Economics at Howard University, Washington, D. C., have 
never been arrested in my life before. On Monday, Jan- 
uary 21, 1963 I started work at Hot Shoppes Restaurant 
New Hampshire and East West Highway, as a waiter at 5:30 
p-em. I worked until 2:00 a.m. on Tuesday, January 22, 
1963 when I went home and slept until 10:00 a.m. 

When I awakened, I dressed and went to the Iranian 
Chancery to get my passport renewed, reaching there a 
little after 11:00 a.m. I talked with Miss Kissen, 
secretary to the Counsellor, about the renewal of my 
Iranian passport and she told me to wait in the lobby 
until I was called and she said it would be about two 
(2) hours. I was waiting there peacefully when the D.C. 
Metropolitan Police arrived and gave a five minute ulti- 
matum to get out of the Chancery. I attempted to explain 
that I was a student who was waiting by appointment for 
the renewal of my passport. The police told me to shut 
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up, grabbed me by the legs and dragged me on the stone 
floor out of the Chancery. When I saw the stone steps 
in front of the Chancery, I called for some one to take 
my arms. One policeman grabbed my right arm while two 
(2) held my legs anc I was bounced down five or six stone 
steps onto the pavement, injuring my back from which I 
still suffer. A photograph of the treatment I received 
at the hands of the D. C. Metropolitan Police was published 
in the Washingten Daily News, on Wednesday, January 23; 
1963. | 
I have never had a criminal record and am greatly con- 
cerned that this record of conviction as well as the 
attendant publicity, sham and humiliation will permanently 
lessen my opportunity to earn a living and greatly handi- 
cap me. | 
_s/ Ahmad Malek Mohamadi 
AHMAD MALEK MOHAMADI 


Sworn to before me a Notary Public in and for the 


District of Columbia, this 28th day of January, 1963. 


Notary Public 
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EXHIBIT 4. 
AFFIDAVIT February 5, 1963 

I, Youssef Tavassoli, a sophomore student in Electri- 
cal Engineering at Fairleigh Dickinson University, have 
never been arrested in my life before. 

I came to Washington, D. C. to give a petition to our 
Ambassador, protesting the fraudulent referendum carried 
out by the Shah of Iran. 

On Tuesday, January 22, 1963, at approximately 12:15 
in the afternoon, the D. C. police came and interrupted 
my peaceful sit-in. 

The night before, the Ambassador had told us, "This 
is your house and if you want, you can stay here five years." 

Knowing that the Ambassador had not given his answer, 
and since it was during office hours, I refused to leave 
the Embassy when ordered by the police. 

TheMetropolitan police dragged me from the lobby by 
force and did not even give me a chance to take off my 
glasses. Their treatment was so rough as they dragged 
me on the stone floor of the chancery that subsequently 
my nose started to bleed. 

From the 8th precinct I was taken to the D. C. General 
Hospital. I was treated for half an hour by the doctor 
and returned to prison, after which the police took away 
my medicine. Later that night my nose again started to 
bleed and I strongly protested to Captain Dunn of the D.C. 
Metropolitan Police who testified in court on January 22, 


1963, for taking away my medicine, which he never returned. 
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I have never been arrested in my life before and 
have never had a criminal record before this ghastly 
experience occurred. JI am greatly concerned that this 
record of conviction as well as the attendant publicity, 
shame and humiliavion will permanently lessen my oppor- 
tunity to earn « Living and greatly handicap me . 

sl Youssef Tavassoli 
Youssef Tavassoli 


Notarizec before Leo Rich, a Notar- Public of New 


Jersey, whose commission expires April 22, 1964, on 


February 5, 1963. 
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EXHIBIT 5, 
AFFIDAVIT February 5, 1963 

I, Ali Shalforoosh, a senior student in Mechanical 
Engineering at Fairleigh Dickinson University, Teaneck, 
New Jersey, have never been arrested in my life before. 

I came to Washington, D. C. to present the Iranian 
Ambassador with a petition protesting the Shah's fraudu- 
lent referendum back home. 

I spent the night in the Embassy as the Ambassador 
stated, "This is your house and if you want, you can stay 
here five years." 

The next day, Tuesday, January 22, 1963, at abput 
12:15 the police came and I was man-handled and dragged 
out of the chancery while on official business. 

In the process of the police pulling on my leg and 
coat, my raincoat was ripped and my arm unnecessarily 
twisted. The raincoat which was ripped was a new coat, 
which I had bought from the hard earned money sent to me 
by my parents, and is of no use to me any more. 

I have never been arrested in my life and have never 
had a criminal record before this experience with American 
justice. I am greatly concerned that this record of con- 
viction as well as the unfavorable attendant publicity, 
shame and humiliation will permanently damage my reputa- 


tion as an engineer and lessen my opportunity to earn a 


living and greatly handicap me. 


__ sf Ali Shalforoosh 
Ali Shalforoosh 


Notarized before Leo Rich, a Notary Public of New 
Jersey, whose commission expires April 22, 1964, on Febru- 
ary 5, 1963. 
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QUESTION PRESENTED 


Did not the trial judge correctly deny appellants’ mo- 
tion for a new trial where the record shows that appel- 
lants were fairly tried, and where it is clear that all the 
matters they alleged to be newly discovered evidence were 
known to them at trial? 


INDEX 


Counterstatement of the case 

Statute involved... cece 
Summary or argument.. 

Argument: 


The trial judge properly denied appellants’ motion for 
a new trial when one of the matters raised by appellants 
in their motion qualified as newly discovered evidence, 
and where the interests of justice did not call for a new 
trial, because it was clear that appellants were fairly 
tried 2nd convicted Pescat 


1. The Procedures at Trial Were Fair... 
2. There Was No Newly Discovered Evidence 
Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,043 


ALI FATEMI, ET AL, APPELLANTS 


vY. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On January 22, 1968, appellants were charged by in- 
formations with unlawful entry (22 D.C.C. 3102). They 
appeared before Judge Richardson in the Court of Gen- 
eral Sessions, and asked to be tried by the court that 
same day. The judge found them guilty as charged, and 
suspended the execution of sentences of fifty dollars or 
thirty days, and took the oath and personal bond of ap- 
pellants not to commit the offense again. Appellants filed 
a timely Motion to Set Aside the Judgment and to Ac- 


(1) 
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quit the Defendants or For a New Trial (Record 99). 
The judge heard and denied the motion on February 7, 
1963. An appeal to the District of Columbia Court of 
Appeals followed. On July 12, 1968, that court affirmed 
the convictions. An Order of this Court, filed December 
16, 1963, allowed an appeal “limited solely to the ques- 
tions whether the trial court erred in refusing to grant 
a new trial, and whether the procedures followed at the 
trial violated the substantial rights of the appellant.” 

The record in this case includes the pleadings, and the 
Statement of Proceedings and Evidence, dated March 4, 
1963, prepared by the trial judge, and approved by appel- 
lant’s and Government counsel.' The following is the 
Statement of Proceedings and Evidence: 


“These cases came up for trial on January 22, 1963. 
Mr. Wlliam W. Greenhalgh, Assistant United States At- 
torney, represented the Government; Mr. Lawrence C. 
Moore represented the defendants. 

“The charge against each defendant was unlawful en- 
try of the Iranian Embassy, 3005 Massachusetts Avenue, 
N.W., Washington, D. C. on January 22, 1963. 

“These cases came on for trial at 4:50 p.m. on January 
22, 1963. The Court inquired of counsel for defendants 
whether he wanted a continuance for trial. Counsel for 
the defendants replied in the negative, stating that none 
of his defendants had sufficient money to procure bond 
and that therefore his defendants desired to be tried that 
date and at that time. No request was made for a re- 
porter. 

“As the defendants appeared to be foreigners, at the 
outset of the trial the Court became concerned as to the 
necessity for an interpreter. Before arraignment counsel 


1 Appellee has not filed a Joint Appendix as required by Rule 16(a) 
of this Court. The appendix to his brief is incomplete. Therefore 
to assist the Court appellee includes in its counterstatement of the 
case the statement of Proceedings and Evidence prepared by the 
trial judge which appellee would have counterdesignated as part of 
a Joint Appendix. 
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for the Government and counsel for all defendants stipu- 
lated that with regard to arraignment Mr. Shahdad of 
the Iranian Embassy could act as interpreter. Thereafter 
each and every defendant was formally arraigned by the 
clerk reading each Information to the defendant charged 
after which Mr. Shadad repeated the words of the clerk 
in Iranian in each case. Each defendant entered a plea 
of not guilty to the charge. It was stipulated by counsel 
that all defendants be tried in a single trial. 


“GOVERNMENT’S CASE 


“Mr. Shahdad testified that: He was a member of the 
Iranian Embassy and Third Secretary there and was 
employed in the file room; he was present when Govern- 
ment’s Exhibit 41 was written by the Minister of the 
Embassy and the Minister affixed his signature to this 
Exhibit in his presence; he was designated by the Min- 
ister to testify in this case; the Metropolitan Police were 
called and requested to come to the Embassy before 12:00 
p-m. that day, January 22, 1963, the Minister asked the 
defendants to leave the Embassy at 12:25 p.m. that day 
at which time the Minister was standing about eight feet 
from the defendants; the defendants were in the lobby 
of the Embassy; in speaking to the defendants the Min- 
ister gave them five minutes within which to leave the 
Embassy; the defendants refused to leave the Embassy; 
the Minister asked the Metropolitan Police to make the 
defendants leave the Embassy; he, Shahdad, could speci- 
fically identify defendants Fatemi and Farajallah but that 
all the defendants in the Courtroom were in the Embassy 
and requested by the Minister to leave because he recog- 
nized all the defendants in the Courtroom; all the de 
fendants in the Courtroom were taken out of the Em- 
bassy by the Metropolitan Police. 

“Upon cross examination Mr. Shahdad testified that: 
He had been in the foreign service of the Iranian Govern- 
ment for three years; the business hours at the Embassy 


+ 


were 9:30 a.m.—1:00 p.m., 2:30 p.m.—5:30 p.m., five 
days a week; he saw the police carry the students out of 
the embassy; the police carried the defendants to a truck; 
those carried to the truck were the defendants in the 
lobby; the Embassy property was owned by the Iranian 
Government and regarded as Iranian Territory. 

“Captain Dunn testified that: He was a police captain 
in charge of No. 8 Precinct and had occupied that position 
for three years; he had been on the Metropolitan Police 
Force for twenty-eight years; he was called by the Em- 
bassy in this matter; upon Government’s Exhibit #1 be- 
ing exhibited to him he stated that he received it shortly 
after noon that date; thereafter he promptly went to the 
Embassy and into the hall thereof: he talked with the 
Minister of the Embassy and was standing to the right 
of him; as a result of this conversation Government’s 
Exhibit +1 was given to him; he saw defendant Fatemi 
there and asked Fatemi and his group to leave; Fatemi 
and his group replied “No”; the Minister told the de- 
fendants to leave and then demanded that they leave and 
in so doing he spoke to the defendants in Iranian and also 
in English; he told the defendants to leave; he told de- 
fendant Fatemi that he and the other defendants were 
unwelcome guests and that he, the Minister, wanted them 
to leave; the defendants raised questions as to the charges 
against them, all the defendants in the Courtroom, and 
more of their group were present in the Embassy. 

“Upon cross examination Captain Dunn testified that: 
He received Government’s Exhibit #1 in the office of the 
Minister at the Embassy; he arrested the defendants in 
the Embassy and charged them with unlawful entry; 
there was no violence or disorder in the Embassy by the 
defendants. 

“The Government rested its case. 

“The Court informed all defendants that they did not 
have to testify; that they could testify if they desired to 
testify but that the Court further informed them that if 
they did testify, that if there was anything in their testi- 
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mony which was against them, the Court could hold such 
testimony against them. At this point Mr. Shahdad re- 
peated the words of the Court to the defendants in ex- 
plaining their rights but defendant Fatemi said that one 
of the defendants appeared not to understand what the 
Court had said or Mr. Shahdad’s interpretation thereof, 
whereupon by stipulation of counsel and approval of the 
Court, defendant Fatemi repeated the words of the Court 
to that defendant in explaining his rights ¢o him. 

“Thereafter counsel for the defendants informed the 
Court that they chose not to testify. 

“The Court found all defendants guilty and imposed 
against each Fifty Dollars ($50.00) or thirty (30) days 
but due to there being no past criminal record on the part 
of the defendants suspended the execution of all sentences 
and placed each defendant on his personal bond not to 
commit the offense again. Each defendant took oath and 
gave his personal bond not to commit the offense again. 

“Thereafter counsel for the defendants timely filed a 


Motion to Set Aside the Judgment and to Acquit the De- 
fendants, or For a New Trial. This Motion came on for 
hearing February 7, 1963. 

“With regard to the Motion, the Court denied the Mo- 
tion on the part of each defendant on the following 
grounds: 


I (the Court) find the law to be that the United 
States of America owes to a friendly foreign gov- 
ernment the duty to protect its citizens and its prop- 
erty in the United States and enforce the laws of 
the United States toward this end, and especially 
when such foreign government requests such pro- 
tective enforcement. Accordingly, the Motion as to 
lack of jurisdiction by this Court is denied. As to 
the Motions for a new trial, I rule there are no 
grounds for granting these Motions as to the de 
fendants other than those who filed affidavits in sup- 
port of their Motions, and as to the defendants who 
did file affidavits in support of their Motions, I fur- 
ther rule that the matters as set forth in their affi- 
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davits are not grounds for a new trial in that those 
matters were known or should have been known to 
sounsel for these defendants before or at the time 
of the trial and could have been presented at the trial 
of these cases. Accordingly, Motions for a new trial 
as to all defendants are denied. In short, all Motions 
of the defendants are denied. 


“At this point counsel for defendants observed to the 
Court that due to lateness of hour when defendants came 
on for trial, that is, about 4:50 p.m., that he did not have 
time to properly prepare the cases for the defendants 
and that further his defendants when arrested and when 
brought into Court were in such nervous condition that 
he could not efficiently confer with them. In answer to 
these observations the Court observed that had counsel 
for the defendants desired continuance of time for trial 
he could have and should have requested the same from 
the Court but that no request for continuance was made. 
The Court then reminded counsel for the defendants that 
at the outset of the trial it inquired of that counsel as 
to whether he wanted a continuance but counsel for the 
defendants replied in the negative stating to the Court 
that none of his defendants had sufficient funds to make 
bond and therefore he requested that the trial occur on 
the date and at the time of trial. 

“The above Statement of Proceedings and Evidence was 
prepared by the Trial Judge from his notes taken during 
trial. Conference was had with respective counsel thereon 
and they have indicated their approval of this Statement.” 
(Record 142-146.) 


STATUTE INVOLVED 


Title 22, D. C. Code § 3102, provides: 


Any person who, without lawful authority, shall 
enter, or attempt to enter, any public or private 
dwelling, building or other property, or part of such 
dwelling, building or other property, against the will 
of the lawful occupant or of the person lawfully in 


a 
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charge thereof, or being therein or thereon, without 
lawful authority to remain therein or thereon shall 
refuse to quit the same on the demand of the lawful 
occupant, or of the person lawfully in charge thereof, 
shall be deemed guilty of a misdemeanor, and on 
conviction thereof shall be punished by a fine not ex- 
ceeding $100 or imprisonment in the jail for not 
more than six months, or both, in the discretion of the 
court, 


SUMMARY OF ARGUMENT 


Whether to grant a motion for a new trial is in the 
sound discretion of the trial judge. The judge correctly 
exercised his discretion in the instant case. The record 
demonstrates that appellants had a fair trial, and that 
none of the procedures at trial were unfair. Appellants’ 
purported “newly discovered evidence” was known to them 
at trial and formed no basis for a new trial. 


ARGUMENT 


The trial judge properly denied appellants’ motion for 
a new trial when none of the matters raised by appel- 
lants in their motion qualified as newly discovered evi- 
dence, and where the interests of justice did not call for 
a new trial, because it was clear that appellants were 
fairly tried and convicted. 


(See Statement of Proceedings and Evidence, Record 
142-146) 


The District of Columbia Court of Appeals, in con- 
sidering the questions to which this Court has limited ap- 
pellants’ appeal, stated: 


“Appellants also complain of error in not granting 
their motion for a new trial. It has been stated many 
times previously that the granting of such motion is 
within the sound discretion of the trial court, and 
we have no authority to review unless there is mani- 
fest abuse of that discretion." 


"Tillman v. United States, D.C. Mun. App. 96 A.2d 272, 
S. A 


[1953], (citing Battle v. United States, 92 U. 
220, 206 F.2d 440 [1953]). 


Pp. 
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Fatemi v. United States, 192 A.2d 525 (D.C.C.A. 1963). 
The record of this case shows that the decision of the 
District of Columbia Court of Appeals was correct. 

In order to be entitled to a new trial appellants have 
to show that the interests of justice so required it, that 
the trial judge abused his discretion in denying the mo- 
tion. Battle v. United States, supra; Benton v. United 
States, 88 U.S. App. D.C. 158, 188 F.2d 625 (1951) ; see 
Rule 33, Federal Rules of Criminal Procedure. Appel- 
lants are unable to make such a showing. The record 
shows that appellants were fairly tried, and that all of 
the matters appellants raised as allegedly newly discov- 
ered evidence were immediately available to appellants at 
trial.* 


1. The Procedures at Trial Were Fair 


The record shows the procedures at trial were fair. 
Appellants were represented by counsel. The court, before 
arraigning appellants, arranged for an interpreter to 
assure that all the defendants would understand the pro- 
ceedings in case any of them could not understand Eng- 
lish. Appellants agreed that the interpreter should be 
Mr. Shahdad. Each of the appellants was arraigned in 
open court® in English and in the Iranian language. Ap- 
pellants requested trial by the court.‘ The Government’s 


2 Appellants argue that a new trial should have been granted be- 
cause there was insufficient evidence of the offense of unlawful 
entry. If there were insufficient evidence, appellants would have 
been entitled to acquittal, not to a new trial. That portion of ap- 
pellants’ argument, therefore, goes beyond the questions to which 
this appeal is solely limited by this Court’s Order allowing this 
appeal. (Order filed December 16, 1963.) In compliance with that 
Order, appellee does not address itself to the meritless contention 
that the evidence was insufficient. 


3The record does not support appellants’ allegations that they 
were not personally present when arraignment began (Br. 12). 


+ Appellants misstate the record in saying that the judge went 
ahead with the trial and that counsel had no opportunity to re- 
quest a jury trial (Br. 11). The Statement of Proceedings and 
Evidence, approved by appellants, shows that appellants, when 
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presentation of evidence was orderly.’ Appellants were 
able to cross-examine all witnesses.* Appellants were ad- 
vised they could testify in their own behalf, and declined 
the opportunity.” The judge announced his verdict and 
pronounced sentences. Appellants’ argument that they 
were unfairly convicted because they did not have time 
to confer with their counsel is frivolous, for the judge 
gave them the clear opportunity to have the case con- 
tinued, and they declined it. Furthermore, counsel was 
free throughout the trial to confer with appellants, and 
surely did so." 


asked whether they wanted a continuance, said they wanted an im- 
mediate trial. The record does not support appellants’ claim that 
counsel objected to the amount of bond (Br. 9). Even if ap- 
pellants were unable to pay the necessary bond premium, appellants 
were free to take immediate steps to have the bond reduced. The 
record does not suggest that any motion or action to that effect 
was taken. Appellants would have it that all a defendant must do 
to have two chances to be acquitted is to allege he cannot raise the 
bond that is set, and then to go to trial before the court; then 
if he is convicted, his allegation about the bond, by appellants’ 
argument, would assure him a new trial. 


5 Appellants’ claim that they did not know the letter of the 
Minister of the Embassy was a waiver of diplomatic immunity 
until the close of the Government’s case is a frivolous complaint 
(Br. 3), as is their claim that the Government cited an irrelevant 
case (Br. 6). Neither claim, even if the record supported it, would 
indicate there was an unfair resolution of the trial. 


° Appellants were free to question Mr. Shahdad about his rank 
at the Embassy, if they believed it to be different from what he 
said it was. Those appellants who claimed subsequent to trial that 
they were at the Embassy to have their passports renewed, could 
have asked Mr. Shahdad about that. The record does not support 
appellants’ allegations that they were denied opportunity to cross- 
examine the Government’s witnesses about the alleged police mis- 
treatment of them when arresting them (Br. 13). 


* The appellants could have testified at trial as to all the matters 
they alleged in their motion for new trial. 


*® Appellants’ allegation that they were so mishandled when ar- 
rested by the police that they were unable to confer with counsel 
cannot be squared with the fact that they proceeded to trial. Counsel 
surely would not have allowed them to go to trial if he had not 
been able to confer with appellants. And Judge Richardson surely 
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2. There Was No Newly Discovered Evidence 


“(T]he trial court has a broad discretion as to whether 
a new trial should be granted because of newly discovered 
evidence, and its action will not be disturbed on appeal 
unless an abuse of that discretion appears.” McDonnel v. 
United States, 81 U.S. App. D.C. 128, 155 F.2d 297 
(1946) ; Thompson v. United States, 88 U.S. App. D.C. 
235, 188 F.2d 652 (1951). 


To obtain a new trial because of newly discovered 
evidence (1) the evidence must have been discovered 
since the trial; (2) the Party seeking the new trial 
must show diligence in the attempt to procure the 
newly discovered evidence; (3) the evidence relied on 
must not be merely cumulative or impeaching; (4) 
it must be material to the issues involved; and (5) 
of such a nature that in a new trial it would prob- 
ably produce an acquittal. Thompson v. United 
States, supra. 


None of the matters appellants claimed as newly dis- 


covered evidence met even the first of the five criteria 
set out in Thompson v. United States, supra. All the 
matters they alleged in their affidavits could have been 
brought out at trial, either through cross-examination of 
the witnesses, or through their own testimony. 

Appellants themselves would have known at trial 
whether Mr. Shahdad perjured himself when he called 
himself the Third Secretary of the Embassy and when 
he indicated he did not know appellant Dehghan; and 
appellants Mohammadi, Tarassoli, Shalforoosh, Ameri, 
Saifpour, and Gooleh all could have testified that they had 
a right to be in the Embassy, and that the police treat- 
ment of them was brutal. Shalforoosh and Tarassoli 


would not have allowed defendants before him to proceed to trial 
if they were obviously distraught. Judge Richardson, in consider- 
ing the motion for new trial, was aware of what appellants’ ap- 
pearance, demeanor, and attitude were throughout the trial, and 
must have concluded that appellants’ complaint about being unable 
to confer with counsel had no merit. 
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could have testified that the Ambassador gave them per- 
mission on the night preceding the offense for them to 
stay indefinitely in the Embassy. Dehghan could have 
stated that he was in the Embassy talking with his friend, 
Mr. Shahdad, about renewal of his passport and that he 
heard the Minister of the Embassy give the ultimatum to 
leave, but he believed the order applied to students and 
not to himself. Mohammadi could have testified that he 
was in the Embassy on an appointment for the renewal 
of his passport.® 

Under the circumstances, where appellants had been 
fairly tried, and where none of the matters appellants 
raised in their motion for a new trial could conceivably 
be considered to be discovered since trial, the judge could 
not have abused his discretion, in denying appellants a 
new trial. Appellants, having been tried once, are not 
entitled to retrial merely because they were convicted. 
The matters set forth in appellants’ affidavits, just as the 
contention that Mr. Shahdad lied, should have been pre- 
sented at trial. If there was question about police conduct, 
the trustworthiness of any testimony, or the degree of 
involvement of any defendant, the judge, the trier of fact, 
could have been so apprised by cross-examination of the 
government witnesses or by testimony. Appellants are not 
entitled to reopen a trial on the basis of assertions that 
could have been made at trial merely because hindsight 
shows that trial tactics failed. Otherwise there would be 
no end to a criminal case, and the objectives of criminal 
law, “[d]Jetermination of guilt or innocence as a result of a 
fair trial, and prompt enforcement of sentences in the 
event of conviction,” would be thwarted by all convicted 
defendants. United States v. Johnson, 327 U.S. 106, 112 
(1946). 


° The District of Columbia Court of Appeals in footnote 2 of its 
opinion concluded that the information Dehghan and Mohammadi 
offered by affidavit, denying involvement with the other defendants 
at the Iranian Embassy, was not a basis for either an acquittal or 
new trial, because the information was not offered by them during 
trial although it was available to them. See Fatemi v. United 
States, supra. 
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CONCLUSION 


Wherefore, it is respectfully requested that the decision 
of the District of Columbia Court of Appeals affirming 
the judgments of the Court of General Sessions be af- 
firmed. 


Davip C, ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
WILLIAM W. GREENHALGH, 
MAX FRESCOLN, 
Assistant United States Attorneys. 
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I. - THE COURT MANIFESTLY ABUSED_ITS DISCRETION IN REFUSING 
A_NEW TRIAL AFFECTING SUBSTANTIAL RIGHTS OF THE ACCUSED. 

Viewed in the total context of the case, the trial Judge 
manifestly abused his discretion when he refused a new trial 
affecting substantial rights of the accused notwithstan’ing the 
affidavits and photographs which were admitted by the Court 
without objection from the Government on the hearing of the 
Motion for a New Trial. 

The sworn evidence alone that the Ambassador had personally 
told appellants that they could stay in the Embassy indefinitely, 
if known to counsel before trial, would in all probability have 
produced an acquittal for the appellants at the trial and will 
in all probability produce an acquittal if a new trial is granted. 
Likewise the sworn evidence that two of the appellants were 
solely at the Embassy to get their passports extended will in 
all probability cause their acquittal in a new trial. 

In view of the lack of procedural due process in the trial 
itself, of the refusal to permit counsel to interview appellants 
in jail, of their being Iranian students unfamiliar with Ameri- 


can court proceedings, of the brutal manhandling of appellants 


by the police, of the unwarranted haste with which the proceed- 


ings were conducted, and of the basic legal presumption that 
the accused should be considered innocent until proven guilty 
of a crime, the trial Judge clearly abused his discretion when 
he refused a new trial after all of the foregoing was called to 


his attention. 
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II. - THE INTERESTS OF JUSTICE CLEARLY CALL FOR AL NEW TRIAL. 


All appellants pleaded "not guilty" to the crime of "un- 
lawful entry", yet the trial Judge found them all guilty with- 
out a scintilla of evidence to prove the commissian of any 
crime. Convictions devoid of evidentiary support violate the 
due process rights of the accused and are inconsistent with a 
fair trial; the two are mutually exclusive. 

The denial by the trial Judge of a new trial was completely 
arbitrary when viewed in the total context of the case “> which 
fourteen (14) manhandled appellants were arraigned, tried, con- 
victed and sentencec all within a period of less than two hours 
on the day of their arrest without any evidence to show a crime 
had been committed by then. 

Appellee states several times that appellants" counsel 
approved the Statement of Proceedings and Evidence prepared by 
the trial Judge (App. Brief, pp. 2, 9). Counsel for appellants 
objected to the Statement of Proceedings and Bvidence at a con- 
ference in the Judge's Chambers attended by appellee, and sought 
to have numerous changes made, all of which were wePused by the 
trial Judge, including the request that appellants? written ob- 
jections to the Statement be filed as part of the record. The 
Statement was finally approved by appellants! counsel only under 
pressure from theJudge amounting for all practical purpyses to 


duress. 


| 
In footnote 6 to page 9 of Appellee's Brief, Appellee argues 


that: 


ye 


"The record does not support appellant's allegations 

that they were denied opportunity to cross-examine 

the Government's witnesses about the alleged police 

mistreatment of them when arresting them." 

The "record" that appellee refers to evidently is the 
Statement of Proceedings and Evidence prepared by the Judge 
himself, not a single word of which the Judge would change des- 
pite objections to it by appellants' counsel. 

Counsel for appellants attempted on cross-examination of 
the two Government witnesses, Mr. Shahdad and Captain Dunn, to 
bring out the brutal manhandling of the appellants by the police 


and each time the Judge ruled that such questions were irrele- 


vant. 


ENOUGH 


The fact that the sentences were suspended does not mean 
that the students are not being punished. Each now has an 


arrest record with the D. C. Police which shows that he was 


arrested on January 22, 1963 by Officer F. H. Dunn of No. 8 


Precinct and charged with the offense of "unlawful entry" on 
the complaint of: one Mohamad Behnam. No further explanation 
is contained in the arrest record. For all the record shows, 
it might have been an attempted burglary of Mr. Behnam's home. 
Two of the students, Messrs. Mohamadi and Vaziri were 
twice denied permits to drive a taxicab on theground that they 
have "criminal records". Mr. Mohamadi appealed to the Hackers 
Appeals Board and the only evidence given against him was by 


two police officers who testified to the subject arrest and 
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that he now has a "criminal record", The Appeals Board, by 
the unanimous decision of all five Board members, reversed 


the action of the D. C. Police and granted a hacker's permit 


to Mr. Mohamadi. 


| 
When Dr. Iraj Dehghan applied for SEC clearance to sell 


mutual funds he encountered great difficulty because of this 
"criminal record". He has more recently encountered aifficul- 
ties when he applied for a clearance from other Government 
agencies, because of his "criminal record". 

Other student appellants have experienced difficulties 
obtaining scholarships, of getting their visas extended , of 
retaining scholarships already awarded, and of getting their 
passports extended, all because of their criminal convictions 
herein. None of them had any previous convictions! and yet they 
are being punished as tho they were common criminals. Such 
substantial rights are involved that a new trial should be 
granted, 


CONCLUSION 


The judgments should be set aside and a new trial granted, 


Respectfully submitted, 
| 
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